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INTRODUCTION

According to the United Nations Environment Programme, arbitration is becoming an 
important means of resolving climate change disputes.[2] That is rightly so, as arbitration is 
clearly well placed to handle many forms of dispute arising in the context of climate change 
and the energy transition, not least given its Hexible character and ability to evolve to meet 
the changing needs of parties and nature of disputes. Mowever, arbitration and the arbitral 
community will need to continue to do so to avoid being left behind by other modes of dispute 
resolution, such as litigation.

Oass claims are an increasingly prominent feature of the disputes landscape and an area 
where arbitration must adapt if it is to Hourish and become a dispute mechanism of choice 
for climate change disputes. Sriginally a largely Uj phenomenon, mass claims have spread 
to the courts of many Kurisdictions, including the United Iingdom and European countries. 
qncreased scrutiny of climate change and environmental, social and governance issues in 
recent years are only likely to increase the prominence of such actions. qn addition, climate 
change-related disputes could give rise to further mass claims, given the wide-ranging 
impacts of climate change on large groups of people and actors.

There is the potential for such disputes to be resolved by arbitration and this article seeks 
to explore how and why that might be the case.[3] The article begins by exploring mass 
climate change disputes more generally (in the sphere of litigation), before examining 
existing examples of mass arbitration, primarily in the United jtates and in the context of 
international investment treaty arbitration. The article then goes on to consider some of the 
challenges facing mass arbitration and suggests possible ways to overcome or mitigate 
these challenges.

MASS CLIMATE CHANGE DISPUTES

Oass claims are likely to be at the forefront of climate-related disputes and are already 
gaining momentum in civil litigation, where claimants are increasingly seeking collective 
redress for alleged harms related to climate change. This trend is understandable, as it 
reHects the breadth of potentially impacted individuals and that individual 1uantum may be 
hard to demonstrate or Kustify bringing claims individually. Climate change-related disputes 
by their nature will often affect very large groups of people.

The legal bases for these claims vary, and include alleged breaches of tort law, human 
rights, constitutional protections and indigenous rights. Oany claims are brought against 
governments to effect practical policy change. qn 209D, the 5utch jupreme Court upheld the 
decisions of the Court of Appeal and the Mague 5istrict Court that the 5utch government 
must reduce greenhouse gas emissions by at least 2z per cent (compared to 9DD0) by 
2020 to fulGl its duty of care to protect 5utch citi8ens from danger caused by climate 
change.[4] This is one of many examples of climate change-related disputes being brought 
by non-proGt associations over the rights of a group of people. Sther examples include 
an ongoing representative action on behalf of islanders against the Australian government 
concerning the impact of climate change on the Torres jtrait qslands,[5] and the case of 
Verein KlimaSeniorinnen Schweiz and Others v. Switzerland,[6] in which the Zrand Chamber 
of the European Court of Muman Rights held that jwit8erland had breached its obligations 
under Article ’ (right to respect for private and family life) and Article 6(9) (right to a fair and 
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public hearing) of the European Convention on Muman Rights by taking insuācient action to 
mitigate the effects of climate change.

Respondents to such actions are not limited to governments. Earlier this year, the jupreme 
Court of New Wealand allowed a novel climate change claim against several of New WealandFs 
largest companies to proceed to trial.[7] The claim has been brought by an individual who 
claims to represent indigenous Oãori communities. The courts of England and ‘ales have 
also emerged as a prime location for group environmental litigation against multinational 
companies. Migh-proGle cases include Vedanta Resources PLC & Anr v. Lungowe & Ors,[8] 
which concerned claims by some 9,’00 Wambian villagers relating to alleged toxic emissions 
from a copper mine, and Município de Mariana v. BHP,[9] which concerns claims brought by 
around 620,000 Bra8ilian claimants arising out of the collapse of the 3und:odam in Bra8il.

As well as being brought on a range of legal bases, mass claims can take different procedural 
forms. These include group actions (an aggregate of individual claims), collective interest (or 
representative) action (in which one party represents the Jcollective interestF of the others) 
and class actions (in which the claims are merged into one class, with all members of that 
class being parties to the proceedings). Zroup actions tend to Jopt-inF, where each individual 
elects to Koin the proceedings, while class actions (which are most common in the United 
jtates (as discussed below), but recently have gained traction in the United Iingdom in the 
sphere of competition law[10]) tend to be Jopt-outF claims, meaning that they are brought on 
behalf of all those who fall within a deGned class of claimants, unless they take positive steps 
to opt out. As this article will later explore, some of these structures are potentially more 
suitable for mass arbitration than others.

THE FUTURE OF MASS ARBITRATION

The 1uestion is then whether we can expect similar trends in arbitration, and what form 
mass arbitrations could take. The increase in mass litigation could lead to growing calls 
for mass arbitration, as it has in the United jtates. To see where arbitration might go, it 
is Grst necessary to summarise where mass arbitration currently is, namely in the context 
of commercial arbitration in the United jtates and mass international investment treaty 
arbitration.

US MASS COMMERCIAL ARBITRATION

Oass claims are an important feature of the United jtates arbitration and litigation 
landscape. The United jtates is the prime example of a Kurisdiction that adopts the opt-out 
class action model (for both litigation and arbitration). Oass claims arbitrations have been 
present in the United jtates for about –0 years and are generally brought on an opt-out basis. 
To date, these claims have tended to focus on contractual disputes relating to employment or 
consumer relationships. Mowever, despite the seemingly established nature of mass claims 
in the United jtates, this form of legal action has been the subKect of much controversy, 
debate and Kudicial consideration over the years, and remains a polarised and politicised 
topic. Previously, it was common in the United jtates to see mass claims waivers in 
consumer contracts, as a means of excluding civil litigation and directing disputes towards 
arbitration, which tended to be more advantageous to the business party. Mowever, in recent 
years certain claimant law Grms adopted a new strategy[ Gling large numbers of individual 
arbitrations, which, in aggregate, re1uired respondent companies to pay huge Gling fees or 
settlement amounts.[11]
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qn response, some companies decided to return to civil litigation, while others considered 
amending the selected arbitral rules in their arbitration agreements to avoid the respondent 
Gling fee re1uirement under the rules of the American Arbitration Association (AAA) and 
]udicial Arbitration and Oediation jervices, qnc (]AOj). To address this, the AAA published 
its jupplementary Rules in ]anuary 2024 (further updated in April 2024), which, among other 
things, replaced Gling fees with a Hat initiation fee followed by a tiered fee structure, imposed 
an aārmation re1uirement to make it easier to verify claims and for respondent businesses 
to challenge claims by re1uesting a Jprocess arbitratorF. ]AOj also made similar updates in 
its Oass Arbitration Procedures and Zuidelines in Oay 2024.

qt remains to be seen what the effect of these updated rules will be, and whether the trends 
we see in the United jtates will apply to arbitrations seated elsewhere and under different 
institutional rules. Sn the one hand, some of the drivers behind the high volume of mass 
arbitrations may be speciGc to the United jtates, at least for now. These drivers include 
the existence of dedicated mass arbitration rules, the widespread practice of consumer and 
employment contracts including mass claims waivers to direct disputes to arbitration, and 
(prior to the updated rules) the re1uirement for respondents to pay a Gling fee. Sn the other 
hand, however, other institutions or Kurisdictions could adopt dedicated mass arbitration 
rules in the future. The qCC, for example, has already considered mass arbitration at its 
conference in 2096 and in its subse1uent report.[12] The fact that the rules of most leading 
arbitral institutions now provide for Koinder of parties and consolidation of claims (which 
they previously did not) is a testament to the Hexibility of arbitration to adapt to changing 
circumstances and trends. This, combined with the increasing momentum of mass claims 
more generally, could pave the way for the emergence of similar trends in other Kurisdictions.

MASS INTERNATIONAL INVESTMENT TREATY ARBITRATION

There is also the potential for mass arbitration in international investment treaty arbitration, 
as this is not prohibited by the qCjq5 rules. The key example of a true Jmass claimF[13] in 
international investment treaty arbitration to date is Abaclat v. Argentina, in which 9’0,000 
claimants (60,000 by the end of the case) brought a claim under the Argentina?qtaly Bilateral 
qnvestment Treaty (BqT) against Argentina for its default on the payment of its sovereign debt. 
The BqT expressly provided for the Kurisdiction of the qnternational Centre for jettlement of 
qnvestment 5isputes (qCjq5) and arbitration under its rules. The maKority of the tribunal did 
not consider this high number of claimants to be an obstacle, and said that it was Jdiācult 
to conceive why and how the Tribunal could +lose/ such Kurisdiction where the number of 
Claimants outgrows a certain thresholdF.[14] qt also found that Jthe collective nature of the 
present proceedings derives primarily from the nature of the investment made,F which in this 
case was bonds Jwhich are susceptible of involving in the context of the same investment a 
high number of investorsF.[15] qn addition, the maKority of the tribunal felt that it was able to 
take Kurisdiction over the mass claim because it considered that it could strike the balance 
between properly resolving the investorsF individual claims and safeguarding the rights of 
both the claimants and respondent (for instance, through the creation of an electronic 
database with identiGcation documents and written consent from each claimant).[16] qn 
fact, it considered that Jcollective proceedings were seen as necessaryF[17] and that denying 
Kurisdiction would deprive the claimants of their rights[

+N/ot only would it be cost prohibitive for many Claimants to Gle individual 
claims but it would also be practically impossible for qCjq5 to deal separately 
with 60,000 individual arbitrations. Thus, the reKection of the admissibility of 
the present claims may e1ual a denial of Kustice.[18]
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The case of Abaclat  demonstrates the Hexibility  of  arbitration and the potential  for 
mass international investment treaty arbitration to grow, particularly for certain types of 
investments. The tribunalFs concern for due process is also noteworthy, and could align with 
the Jaccess to KusticeF concerns of claimant lawyers in cases where it is diācult for claimants 
to seek recourse individually. Mowever, the scope of mass international investment treaty 
arbitration is still unclear, given that Abaclat concerned a very speciGc kind of investment 
issued by the host state to a large number of investors and that was expressly covered by 
the applicable BqTFs deGnition of investment.[19] Although the subse1uent case of Ambiente 
Ukcio v. Argentina implicitly aārmed the possibility of Jmass claimsF (while preferring to use 
the term of Jmulti-party proceedingF in that dispute),[20] the dispute had arisen out of the same 
facts as Abaclat.

qn the subse1uent qCjq5 case of Adamayopoulos v. C,prusj the tribunal took a narrower 
approach than in Abaclat to the 1uestion of admissibility of a mass claim. This case 
concerned claims brought by Dz6 deposit holders or bondholders for alleged expropriation 
as a result of bail-in measures during the Gnancial crisis, which they argued was a breach 
of CyprusFs obligations towards their investments. The tribunal found that Jwhether such a 
mass claim is admissible depends precisely on whether such a claim is compatible with the 
terms of the BqT and manageable under the selected dispute resolution process, that is to 
say qCjq5F[21] and that the tribunal had no mandate to devise a new procedural framework 
(outside the existing qCjq5 framework) to deal with the case, as it considered Abaclat had 
done.[22] Mowever, even with this narrower approach, the tribunal in Adamayopoulos found 
that it had Kurisdiction over the mass claim and that the claim was admissible.[23] qt asked the 
1uestion of whether each stage of the process of the claim could be conducted in a manner 
that preserved the rights of both parties, and concluded that it could (though it reKected 
the claimant-friendly Gnding of the Abaclat maKority that the alternative of each individual 
claimant bringing an individual claim would constitute a denial of Kustice[24]).

The application of Adamayopoulos remains to be seen. qndeed, it is conceivable that the rules 
within the qCjq5 framework may be supplemented in the future to make it more suitable for 
mass claims.[25]

Mow could this extend to mass international investment treaty arbitration of disputes relating 
to climate change_ qt is conceivable that we could in the future see a similar case to 
Abaclat and Adamayopoulos concerning, for example, green bonds or similar instruments. 
Oore broadly, the energy transition is already having a signiGcant impact on the world of 
investments, leading to regulatory change and disputes both over whether states have failed 
to implement such changes, or whether their implementation has caused loss to investors.-
[26] As investment treaties start to incorporate language relating to climate change,[27] the 
scope for such disputes is only set to increase. Oass investment arbitration may prove to be 
a useful tool for holding states to account over failure to adapt in line with globally recognised 
transition goals and evolving standards.

CHALLENGES FACING MASS ARBITRATION

There is clearly potential for mass arbitration to develop, including in the sphere of climate 
change disputes. A 209D qCC report on Resolving Climate Change Related 5isputes through 
Arbitration and A5R (the 209D qCC Report), for example, acknowledges the potential role of 
mass arbitration of climate change disputes.[28]
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Mowever, there are some fundamental issues that the arbitration community needs to 
grapple with if arbitration is to assist in resolving these disputes and not be left behind. These 
include some of what we might call the fundamental tenets of arbitration. The challenges 
raised by mass arbitration are similar to those that arise under multi-party or multi-contract 
arbitration, but are ampliGed by the potential scale of the claims. qndeed, some go as far 
as to say that class actions and arbitration are not compatible, as Jclass-action arbitration 
changes the nature of arbitrationF.[29] ‘e set out some of the challenges below.

CONSENT / CONTRACTUAL MECHANISM

COMMERCIAL ARBITRATION

qn  general,  consent (usually  in  the form of a written agreement)  is  the prere1uisite 
to arbitration. This means that opportunities for the participation of third parties and 
stakeholders is limited. Although there are ways of consolidating claims and Koining third 
parties,[30] as well as voicing the opinion of third parties through amicus curiae submissions, 
the arbitration rules in this area are not always clear, and could arguably beneGt from further 
rules and guidance.[31] 3or example, impacted communities would not be able to bring a tort 
claim against a polluting entity using arbitration in the way they may be able to in the courts.

The 209D qCC report proposes some solutions to this. 3irstly, it recommends incorporating 
provisions relating to third-party participation into contracts and arbitration agreements.[32] 
qndeed, given the primacy of the contractual mechanism in arbitration, there is in principle 
no reason why the contract cannot be drafted to permit a certain class of people to have 
recourse to arbitration (subKect to local laws relating to consumer protection, for example, 
which may forbid the use of arbitration in such contexts). qn some cases (as seen in the 
United jtates), the contract may be very broad in scope, extending the remit of arbitration to 
all issues relating to, or customers of, certain speciGed entities. The spike in mass arbitration 
in the United jtates demonstrates the possible conse1uences of broadly drafted arbitration 
clauses.

qn the absence of such clauses, the second solution proposed by the 209D qCC report is the 
idea of entering into a submission agreement after the dispute has arisen. The report applied 
this to a hypothetical example of a local indigenous population of subsistence farmers, 
Gshermen and associated small businesses located in and around a new RE55= certiGed 
forest carbon proKect area and bordering coastal region, who sue the foreign investors in the 
proKect and the host state in the local courts, alleging breach of constitutional, indigenous 
and other human rights and in tort against the foreign investor. qn the absence of a contract 
between them and the investors, a submission agreement can extend the existing contract 
to these third parties.

Although this kind of arrangement appears to be primarily advantageous for the third 
parties, it could also be attractive to respondents, preventing drawn-out multiple proceedings 
in different Kurisdictions and potentially conHicting outcomes. qn theory,  submission 
agreements could impart cost and reputational beneGts for respondents and give them 
some level of control over the dispute. Mowever, such agreements are rare at present and 
there are no records of any resulting in climate change commercial arbitration.qn addition, 
it is possible that we will see restrictions on arbitrability of certain climate change-related 
disputes in the future as a matter of public policy, which would result in submission 
agreements being an attractive solution only in a small number of cases.[33]

INTERNATIONAL INVESTMENT TREATY ARBITRATION
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‘hile the qCjq5 rules neither mention nor prohibit collective proceedings, the fundamental 
principle in international investment treaty arbitration, as in commercial arbitration, is that 
consent is re1uired.[34] This means that opt-out class arbitration is diācult to envisage, but 
there is nothing in principle that precludes Jopt-inF multi-party ? or even mass ? international 
investment treaty arbitration, as the claimants would be identiGed and would consent to 
the proceedings.[35] qnternational investment treaty arbitration tribunals have on several 
occasions aārmed Kurisdiction over multiple and unaāliated parties,[36] even where the 
number of claimants has been signiGcant.[37]

Although the 1uestion of what is re1uired for multiple claims to be heard as a single 
proceeding has been treated differently in different cases,[38] the general picture seems to 
be that such consolidation is possible where the claims are Jsuāciently homogenousF,[39] 
namely where the claims can be regarded as a single dispute.[40] This means that the more 
elements of the claims that are the same (particularly the source of the consent, the measure 
affecting the investors and the type of investment), the more likely it is that a tribunal will treat 
them in a single proceeding. Mowever, these elements are not decisive, and it may be that a 
tribunal is willing to Gnd homogeneity where, for example, there are two BqTs (with provisions 
that are essentially the same).[41]

CONFIDENTIALITY AND PRIVACY

Certain climate change disputes touch on broader issues of public policy or corporate 
accountability, and are brought with the aim of driving change, or otherwise raising broader 
issues of public interest.[42] A key motivating factor for claimants is that disputes are 
well publicised, and as such, may not be well suited to commercial arbitration, where 
conGdentiality and privacy are key. That said, the arbitration community is considering the 
use of certain (mainly optional) measures that could strike a balance between conGdentiality 
and privacy, on the one hand, and transparency, on the other. 3or example, there are 
proposals to publish awards with redactions, or to delay the publication of the award for 
a period after it is handed down.[43] Ziven the Hexibility that arbitration has shown to date, 
some ? including the qCC[44] ? remain hopeful that arbitration can adapt further to become 
more transparent and therefore more suitable to public-focused claims.

qf arbitration is to play a role in the resolution of mass claims and particularly of climate 
change disputes, the arbitration community will likely need to overcome this tension and Gnd 
a way of striking the right balance.

ENFORCEMENT

There is also a need to ensure that Kurisdictional challenges do not subvert the application 
of mass arbitration. There is a risk, particularly with the Jopt-outF class action model, of 
obKections being made to counter the recognition and enforcement of an award. 3or 
example, a non-present class member could argue that they were not given ade1uate notice 
of the arbitration, or that there was a lack of agreement or consent. qn addition, recognition 
could be denied for reasons of public policy.[45] qf this challenge is overcome, however, there 
is signiGcant potential for transnational arbitration to be a powerful tool in resolving global 
mass disputes and plugging Kurisdictional gaps.

IS THE OPT-IN MODEL THE KEY TO OVERCOMING THESE CHALLENGES?

Arbitration is more likely to overcome these hurdles if it uses an opt-in model. jome 
have even argued that such Jopt-inF models Jmight hold the key to truly unlock collective 
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arbitration in EuropeF.[46] This is because it would be easier to obtain consent from identiGed 
persons who voluntarily opt in to proceedings, and easier to avoid the res *udicata effect 
where the claimants are not aware of a Kudgment being entered against them. Additionally, 
conGdentiality and privacy are easier to preserve when communications are only made to 
those persons who are likely to opt in (rather than the public at large, as would be the case 
when giving ade1uate notice to the public of opt-out proceedings).

CONCLUSION

Oass claims relating to climate change are gaining momentum. Ziven the rise in mass 
claims generally and the wide-ranging impact of climate change and the energy transition 
on a variety of stakeholders and communities, it is likely that we will see examples of mass 
arbitration of climate change disputes in the future. qt is a key topic to keep under review.

Oany of the challenges faced in mass arbitration amplify existing challenges in multi-party 
arbitration. qf arbitration is to play a role in the resolution of mass climate change disputes, 
it will need to adapt to overcome these challenges. The ability of arbitration to evolve has 
already been evidenced by the introduction of certain procedural changes to arbitral rules 
in the past decade, such as consolidation and Koinder, which could pave the way for mass 
claims. qt remains to be seen whether the Hexibility of arbitration will extend further into the 
realm of mass resolution of climate change disputes.
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